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O R D E R  A N D  JU D G M E N T *

B efore  H E N R Y ,  H A R T Z,  and  H O L M E S ,  C ircu i t  Judg es .

A r tu ro  So lano-R amos  w as  conv ic ted  o f  i l lega l  re -en try a f te r  hav ing

being  co nv ic ted  o f  an  ag grava ted  fe lony.   H e  con tend s  tha t  the  d is tr ic t  cou r t

v io la ted  Fed .  R .  C r im .  P .  32 ( i ) (3 )(A )  and  consequen t ly e r red  w hen  i t

enhanced  h is  sen tence  s ix teen - leve ls  under  8  U .S .C .  §  1326 (b )(2 )  and  U SSG

2L 1 .2 (b )(1 ) .   M r .  So lano-R amos  a rgues  tha t  the re  w ere  h igh ly unusua l

c ircums tances  su rround ing  h is  unde r lying  1990  s ta te  court  conv ic t ion  fo r  an
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aggrava ted  f e lony tha t  w arran t  a  reduced  sen tence .   B ecause  he  d id  no t  b r ing

a  bona  f ide  R ule  32  fac tua l  d ispu te  to  the  d is t r ic t  cou r t ’s  a t ten t ion ,  w e

a f f i rm  M r.  So lano-R amos’s  sen tence .

I .  FA C T U A L B A C K G R O U N D

O n M arch  6 ,  2006 ,  M r.  A r tu ro  So lano-R amos ,  p leaded  gu i l ty to  a

one -coun t  in fo rm a tion  tha t  accused  h im  o f  be ing  an  i l lega l  a l ien  w ho

re -en te red  the  U n i ted  S ta te s  subsequen t to  hav ing  been  conv ic ted  o f  an

aggrava ted  fe lony,  in  v io la t ion  o f  8  U .S .C .  §  1326(a )(1 ) ,  ( a )(2 ) ,  and  (b )(2 ) .  

O n  M ay 25 ,  2006 ,  the  d is t r ic t  cou r t  conduc ted  a  sen tenc ing  hea ring .   T he

d is t r ic t  co u r t  sen ten ced  M r.  So lan o-R am os to  77  m on ths’  im prisonm en t .

1 .  T he  F edera l  O f fense

M r.  S o lano-R am os  is  a  c i t iz en  and  na t ive  o f  the  R epub l ic  o f  M ex ico .  

O n  M ay 31 ,  2005 ,  the  B ureau  o f  Im m igra t ion  and  C us tom s E nfo rcemen t  w as

adv ised  tha t  M r.  So lan o-R am os w as  b e ing  he ld  a t  the  B erna l i l lo  C oun ty

M etropo l i tan  D e ten t ion  C en ter .   M r.  So lan o-R am os iden t i f ied  h im se lf  w i th

an  a l ia s ,  bu t  f ingerpr in t s  r evea led  h is  t rue  nam e and  the  fac t  he  w as  a

p rev ious ly depor ted  aggrava ted  f e lon .   W hen  found , M r.  So lano-R amos  had

no t  rece ived  the  express  consen t  o f  the  Secre tary o f  H om elan d  Secur i ty to

app ly fo r  readmiss ion ,  in  v io la t ion  o f  8  U .S .C .  §  1326(a )(1 ) ,  (a )(2 ) ,  and

(b )(2 )

2 .  T he  S ta te  C our t  C onv ic t ion
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O n  June  17 ,  1989 ,  M r.  So lano-R amos  w as  w ith  a  f r iend  a t  a  ba r  in  N ew

M exico .   H is  f r iend  go t  in to  a  d ispu te  w i th  the  ba r’s  bounce r ,  w ho  p roceeded

to  e sco r t  the  tw o  m en  ou t  o f  the  ba r .   A s  M r.  So lano-R amos  d rove  ou t  o f  the

pa rk ing  lo t ,  h is  cohort ,  sea ted  in  the  f ron t  passenge r  sea t,  f i red  a  w eapon

in to  the  ba r ,  k i l l ing  the  bouncer  and  in ju r ing  ano the r  pe rson .   T he

presen tence  inves t iga t ive  repor t  (“PSR ”)  ind ica te s  tha t  w i tnesses  s ta ted  tha t

M r.  So lano-R amos  f i red  sho ts  a s  w e ll .   A ccord ing  to  an  a f f idav i t  subm it ted

by M r.  So lan o-R am os’s  s ta te  cour t  de fense  counse l ,  the re  w as  o n ly

“ tenuous”  ev idence  show ing  tha t  he r  c l ien t  knew  o f  h is  com pan ion’s  p lans .  

A p l t ’s  B r .  A t t .  A ,  a t  1 .   The  S ta te  charged  M r.  So lan o-R am os w i th  f i rs t -

deg ree  m urd er ,  am ong  o the r  charg es .    

M r .  So lano-R amos  en te red  in to  a  p lea  ag reemen t ,  in  pa r t ,  he  c la im ed ,

because  h is  counse l  fea red  com m uni ty host i l i ty aga ins t  h im  because  o f  h is

im m igran t  s ta tus  and  because  o f  recen t  v io lence  e rup t ing  in  ba rs  in  the  sam e

neigh borho od .    H is  counse l  s ta ted  tha t  M r .  So lano -R am os  faced  m an datory

l ife  impr isonm en t  if  the  jury co nv ic ted  h im o f  f i rs t -deg ree  m urde r .

U pon  counse l’s  recomm enda tion ,  M r.  So lano-R amos  en te red  a

no-con tes t  p lea  to  consp iracy to  comm it  second-degree  murde r .   H e  rece ived

a  th ree -yea r  suspended  sen tence ,  w as  p laced  on  th ree  yea rs ’  p roba t ion ,  and

he  rece ived  a  recomm enda tion  aga ins t  depor ta t ion .   A f te r  M r.  So lano-R amos

w as re lea sed  f rom  s ta te  p r iso n ,  he  w as  rem oved  f rom  the  U n i ted  S ta te s  to
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the  R epub lic  o f  M ex ico ,  bu t  w as  subsequen tly found  and  conv ic ted  o f  i l lega l

reen try on  D ecem ber 6 ,  1991 ,  on  Ju ly 17 ,  1993 ,  and  aga in  on  A pri l  2 ,  1999 .  

H e  w as  sen tenced  to  s ix  m on ths ,  th i r ty m on ths ,  and  seven ty m on ths ,

respec t ive ly,  fo r  these  o f fenses .

3 .  T he  P lea  H ea ring

D uring  the  p lea  co l loquy,  the  U n ited  S ta te s  s ta ted  tha t  M r.  So lano-

R am os “had  p rev iously been  conv ic ted  o f  an  aggrava ted  fe lony,  to  w i t ,

consp iracy to  comm it  second-degree  murde r .”   R ec . vo l .  I I I ,  a t  8 .   W hen  the

cour t  a sked  i f  the  f ac ts  s ta ted  by the  U n i ted  S ta te s  w ere  “essen t ia l ly w ha t

occurred  in  th is  ca se ,”  M r.  So lano-R amos  rep l ied  “Y es ,  s i r .”   Id .

T he  d is t r ic t  cou r t  accep ted  M r.  So lano-R amos’s  gu i l ty p lea  to  the

in fo rm a tion  and  found  he  w as  “ fu l ly compe ten t  and  capab le  o f  .  .  .  en te r ing

an  in fo rm ed  p lea ,  tha t  he  is  aw are  o f  the  na tu re  o f  the  charges  and  the

consequences  o f  the  p lea  and  tha t  the  p lea  o f  gu i l ty is  a  know ing  and

vo lun ta ry p lea ,  suppor ted  by independen t  ev idence  o f  the  e lemen ts  o f  the

o f fense  charged .”   Id .   a t  8 -9 .

4 .  The  PSR

T he  P SR  de te rm ined  tha t  the  to ta l  o f f ense  leve l  w as  21 .   Th e  base

o f fense  leve l  w as  8  pu rsuan t  to  U SSG  §  2L 1 .2 (a ) .   T he  PSR  recomm ended

tha t  s ix teen  lev e ls  shou ld  be  added  pu rsu an t  to  U SSG  §  2L 1 .2(b )(1 )(A )( i i )

because  M r.  So lano-R amos  had  been  deported  a f te r  a  conv ic t ion  fo r  an
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aggrava ted  f e lony fo r  a  c r im e  o f  v io lence  ( the  N ew  M exico  s ta te  conv ic t ion

fo r  consp iracy to  comm it  second-degree  murde r) .   M r .  So lano-R amos

rece ived  a  th ree - leve l  deduc tion  pu rsuan t  to  U SSG  §  3E 1 .1  because  he

accep ted  re sp onsib i l i ty fo r  h is  c r im ina l  co nduc t .

M r.  So lan o-R am os’s  th i r teen  c r im ina l  h is to ry po in ts  p laced  h im  in

C rim ina l  H is to ry C a tegory V I .   B ecause  o f  the  age  o f  the  conv ic t ion ,  the

PSR  d id  no t  recom m en d  increas ing  M r .  So lano -R am os’s  c r im ina l  h i s to ry

po in ts  fo r  the  consp iracy to  com m it  second-d egree  m urd er  conv ic t ion .   A

to ta l  o f fense  leve l  o f  21  com bined  w ith  a  c r im ina l  h is to ry ca tegory o f  V I

yie lded  a  gu ide l ine  range  o f  7 7-96  m on ths .

5 .  M r .  So lano-Ramos’s  O b jec t ions  to  the  PSR

M r.  So lano-R amos  f i led  ob jec tions  to  the  PSR  and  a rgued  the  unusua l

c ircums tances  o f  h is  p r io r  s ta te  conv ic t ion  “w arran t[ ed ]  a  sen tence  low er

than  the  adv iso ry gu ide l ines  fo r  the  typ ica l  reen try case .”   R ec .  vo l .  I ,  doc .

17 ,  a t  6 .   H e  sa id  he  had  “p le [d ]  no  con te s t  to  th is  ve ry se r ious  cha rge  [o f

consp iracy to  comm it  second-degree  murde r]  desp i te  the  f ac t  tha t  he  had

a lw ays  in s is ted  tha t  he  w as  innocen t  and  the  inves t iga t ion  o f  h is  a t to rney,

M s.  K ar i  C onverse ,  tu rned  up  no th ing  to  con trad ic t  th is .”   Id .  a t  5 -6 .

6 .  T he  Sen tenc ing  H earing

A t  the  sen ten c ing  hea r ing ,  M r.  So lan o-R am os ind ica ted  th rough  h is

counse l  tha t  he  had  rev iew ed  the  p re sen tence  repor t  and  tha t  the re  w as
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no th ing  in  i t  tha t  he  w ished  spec i f ica l ly to  ca l l  to  the  co ur t’ s  a t ten t ion .   M r .

So lano-R amos  ag reed  tha t  h is  fo rm a l  ob jec tions  had  been  re so lved  and  tha t

the  sen tenc ing  gu ide l ine  ca lcu la t ions  w ere  co rrec t .   T hen ,  the  fo l low ing

co l loquy occurred  am ong  the  cour t ,  de fendan t ,  and  h is  de fense  counse l :

T he  C our t :  A l l  r igh t .  M r .  So lano-R amos ,  do  you  have  anyth ing

you  w ish  to  say be fo re  I  im pose  sen tence?

T he  D efendan t :  I  w an t  to  say I ’m  so rry to  be  he re  in  cour t .

T he  C our t :  Y ou  w ha t?

T he  D efendan t:  I ’m  so rry fo r  be ing  he re  again  in  the  U n i ted

S ta tes .

T he  C our t :  Y ou  have  a  heck  o f  a  c r im ina l  reco rd .  E ve r  s ince

you’ve  been  in  th is  coun try,  you  haven 't  done  anyth ing  r igh t .

T he  D efendan t:  I  go t  b lamed  fo r  som eth ing  I  d idn ’ t  do .

M r.  G andert  [ counse l  fo r  de fendan t] :  Y our  H onor ,  i f  I  m ay

address  tha t?   .  .  .  .   In  1990 ,  a f te r  be ing  in  the  U n i ted  S ta te s  fo r

a lm ost  s ix teen  yea rs ,  he  p led  no  con tes t  to  consp iracy to  com m it

second  deg ree  m urde r ,  w h ich  w as  a  th i rd  deg ree  fe lony.  M r .

So lan o-R am os ind ica ted  to  m e  tha t  he  w as  to ta l ly  no t  gu i l ty  o f

tha t  charge .

R ec .  vo l .  IV ,   a t  5 -6  (em phas is  supp l ied ) .

T he  court  app l ied  the  s ix teen -leve l  inc rease  based  on  M r.  So lano-
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R am os’s  conv ic t ion  fo r  a  c r im e  o f  v io lence .   Id .  a t  13 -14 .   T he   adv isory

gu ide l ine  range  w as  77  to  96  m on ths ,  based  on  a  to ta l  o f f ense  leve l  o f  21

and  a  c r im ina l  h is to ry ca tegory V I.   

In  cons ide r ing  the  18  U .S .C .  §  3553(a )  sen tenc ing  f ac to rs ,  the  d is t r ic t

cour t  s ta ted :

W el l ,  a s  a  m a t ter  o f  f ac t ,  I  red uced  the  sen ten ce  f rom  87  m on ths  to
77  m on ths .  .  .  .   I  thought  he  need ed  m ore .   O ne  o f  the  p rob lem s  is ,
the  S ta te ,  w hen  they sen tence  them,  they a lw ays  pu t  them on
prob a t ion .  .  .  .    Y ou  know , a  S ta te  sen tence  is  e igh t  yea rs ,  seven
yea rs  suspended .  So  he ’s  in  the  b ig  leagues  now , and  he  ge ts  to  go
to  ja i l .   A nd  I ’v e  c o n s id e red  a l l  o f  those  th ings .   N o ,  I  had  to
sc ra tch  ou t  88  and  pu t  in  77  because  I  w as  go ing  to  g ive  h im  m ore .
.  .  .  

H e’s  d one  no th ing  s ince  he  go t  in  the  U n i ted  S ta te s  excep t  co m m it
c r im es  .  .  .  .   So  he  doesn ’t  ge t  any sym pathy f ro m  m e .   

Id .  a t  16 -17 .    T he  co ur t  accord ing ly im posed  a  sen tence  o f  7 7  m on ths ’

im prisonm en t .  

I I .  D ISC U SSIO N

M r.  So lan o-R am os m ain ta in s  tha t  the  d is t r ic t  co u r t  f a i led  to  m ee t  i ts

R ule  32( i) (3 ) (b )  ob l iga t ions  because  i t  f a i led  to  c lea r ly reso lve  the  p a r t ie s ’

d ispu te  a s  to  the  c ircums tances  su rround ing  M r.  So lano-R amos’s  p rev ious

conv ic t ion  fo r  consp iracy to  com m it  second-degree  m urder .   R u le

32( i ) (3 ) (b )  requ ire s  a  sen tenc ing  cour t ,  w hen  a  defendan t  p re sen ts  “any

d ispu ted  po r t ion  o f  the  p resen ten ce  repor t  o r  o the r  con trover ted  m at ter ,”  to

“ ru le  on  the  d ispu te  o r  de te rm ine  tha t  a  ru l ing  is  unn ecessa ry e i the r  becau se
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the  ma t te r  w i l l  no t  a f fec t  sen tenc ing ,  o r  because  the  court  w i l l  no t  cons ide r

the  ma t te r  in  sen tenc ing .”   F E D .  R .  C RIM .  P .  32( i) (3) (B ) .

M r.  So lano-R amos  in s is ts  he  is  no t  cha lleng ing  the  va lid i ty o r

ex is tence  o f  tha t  co nv ic t ion ,  ra the r  he  con ten ds  tha t  the  d is t r ic t  co u r t  shou ld

have  re so lved  the  f ac ts  su rround ing  the  conv ic t ion .   H e  no tes  h is

unw avering  in s is tence  upon  h is  innocence ;  h is  lack  o f  know ledge  invo lv ing

h is  passen ger  w ho  k i l led  the  b ar ’s  bounce r ;  s ta te  d efen se  counse l ’s

exp lan a t ion  o f  he r  recom m enda t ion  to  en ter  the  p lea  ba rga in ;  the  s ta te

cour t ’s  im pos i t ion  o f  a  len ien t  sen tence  o f  th ree  yea rs ’  p roba t ion ;  and  the

s ta te  court ’s  recomm enda tion  aga ins t  depor ta t ion .

N ever the les s ,  w e  d isag ree  w i th  M r.  So lan o-R am os tha t  he  p roper ly

invoked  R u le  32 .   A t  the  sen tenc ing  hea ring ,  de fense  counse l  acknow ledged

tha t  h is  ob jec t ions  to  the  PSR  had  been  addre ssed .   R ec .  vo l .  IV ,  a t  4 -5 .  

Shor t ly the rea f te r  how ever ,  de fense  counse l  s ta ted  tha t :  “M r.  So lano-R amos

ind ica ted  to  m e  tha t  he  w as  to ta l ly no t  gu i l ty o f  tha t  ch a rge ,  an d  I  ta lked  to

h im  abou t  tha t  cha rge .”   Id .  a t  6 .   C ounse l  a rgued  tha t  the  de fense  counse l

f rom  the  s ta te  cour t  p roceed ing  “e ssen t ia l ly ver i f ied  everyth ing  tha t  M r .

So lano-R am os  s ta ted .   She  ind ica ted  to  m e  tha t  he  p le [d ]  no  con tes t  becau se

she  w as  concerned  abou t lo s ing  a t  t r ia l .   T he  s takes  w ere  exceed ing ly h igh

[ i .e .  poss ib le  conv ic t ion  fo r  f i r s t -deg ree  murde r] .”   Id .  a t  6 -7 .   T hese

a rgum en ts  m ay appropr ia te ly cha l lenge  the  na tu re  and  c i rcum stance  o f  h is
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o f fense  unde r §  3553(a ) ,  bu t  the  d is t r ic t  cou r t  w e ighed  th is  a rgum en t  a t  the

sen tenc ing  hea r ing .   

E ven  if  w e  w ere  to  a ssum e  tha t  M r.  So lano-R amos’s  read ing  o f  the

unusu a l  c i rcum stances  o f  the  s ta te  cour t  o f fense  d id  invoke  R u le  3 2 ,  th is

cha llenge  a lso  f a i ls .   U nder  R u le  32 ,  M r.  So lano-R amos  “ is  requ ired  to  m ake

‘spec i f ic  a l leg a t ions  o f  f ac tua l  inaccu racy.’”  U ni ted  S ta tes  v .  R odr iguez -

D elm a ,  456  F .3d  1246 ,  1254  (10 th  C ir .  2006)  (quo t ing  U nited  S ta te s  v .

M urray ,  82  F .3d  361 ,  363  (1 0 th  C ir .1996)) ,  cert .  den ied ,  2007  W L  130169

(Feb .  20 ,  2007) .   O nce  a  d efen dan t  ra i ses  su ch  a l leg a t ions ,  the  d is tr ic t  cou r t

m us t  p ro v ide  a  “def in i te  and  c lea r”  ru l ing  on  a  d ispu ted  is sue .   U nited  S ta te s

v .  W il l iam s ,  374  F .3d  941 ,  947  n .9  (1 0 th  C ir .  2004) .   

A l though  M r.  So lano-R amos  t r ie s  va l ian t ly to  re -f rame  the  f ac tua l

d ispu te  o the rw ise ,  the  on ly fac t  co unse l  po in ts  to  tha t  m ay be  inaccura te  i s

M r.  So lan o-R am os’s  cu lpab i l i ty fo r  the  under lying  consp iracy to  com m it

second-degree  m urde r :  M r .  So lano -R am os  “p le[d ]  no  co n tes t  to  th i s  ve ry

se r ious  cha rge  desp i te  the  f ac t  tha t  he  had  a lw ays  in s is ted  tha t  he  w as

innocen t  an d  the  inves t iga t ion  o f  h is  a t to rney .  .  .  turned  up  no th ing  to

con trad ic t  th is .”   R ec .  vo l .  IV ,  doc .  17 ,  a t  5 -6 .   See  U nited  S ta tes  v .  H arr is ,

447  F .3d  1300 ,  1306  (10 th  C ir .  2006)  (  “R u le  3 2  requ ires  the  de fendan t  to

a f f i rm at ive ly po in t  ou t  any fac t  in  the  PSR  tha t  he  con tends  is  inaccura te .” ) .  
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In  the  end ,  how ever ,  the  on ly fac t  a t  is sue  is  the  ex is tence  o f  the  s ta te

cour t  conv ic t ion ,  and  M r.  So lano-R amos  does  no t  con te s t  th is  f ac t  fo r  good

reaso n .   I t  is  w e l l -es tab l ished  tha t  M r.  So lan o-R am os m ay no t ,  in  th is

p roceed ing ,  a t tack  the  va lid i ty o f  h is  p rev ious  s ta te  court  conv ic t ion .   T he

Supreme  C our t  has  s ta ted  exp lic i t ly tha t  “once  a  s ta te  conv ic t ion  is  no

longe r  open  to  d i rec t  o r  co l la te ra l  a t tack  in  i t s  ow n  r igh t  because  the

de fendan t  f a i led  to  pu rsue  those  remed ies  w h i le  they w ere  avai lab le  (o r

because  the  de fendan t d id  so  unsuccess fu l ly) ,  the  conv ic t ion  m ay be

rega rded  a s  conc lus ive ly va l id .”   Lacka w anna  C ounty  D is t .  A t ty  v .  C oss ,  532

U .S .  394 ,  403-04  (2001) ;  see  U n i ted  S ta tes  v .  D e lacru z-S o to ,  414  F .3d  1158 ,

1165  (10 th  C ir .  2005)  (app lying  Lackaw anna  in  a  d i rec t  app ea l ) .   M oreover ,

the  l im ited  excep t ions  to  th is  ru le  a re  inapp l icab le  he re .   Lackaw anna ,  532

U .S .  a t  405-0 6 .  

W e  ho ld  tha t  M r.  So lano-R amos  has  no t  “ma[de ]  any  a l lega tions  o f

f ac tua l  inaccuracy [ and  thus]  the  d is t r ic t  cou r t ’s  f ac t - f ind ing  ob l iga t ion

under  R u le  32 ( i ) (3 ) (B )  w as  neve r  t r igge red .”   R odr iguez-D e lm a ,  a t  1254 .

I I I .  C O N C L U SIO N

A ccord ing ly,  w e  A FFIRM  M r.  So lano-R amos’s  sen tence .

E n tered  fo r  the  C our t ,

R ober t  H .  H en ry
C ircu i t  Judge
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